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Introduction.  Often incidents occur that are not criminal but require investigation because of the administrative legal issues involved.  The most common of these (especially at the company-grade level) are

· Vehicle accidents

· Losses of government funds and/or supplies

· Death or injury to service members

Further, while not the primary focus of these investigations, occasionally criminal activity comes to light.  For example, when a service member is injured in a vehicle accident, and the investigation reveals that he or she was driving while intoxicated.  These investigations are commonly referred to as Administrative Investigations (JAGMAN).

Preliminary Inquiry.  Advised for all incidents potentially warranting an investigation.

Purpose

· Serves as an analytical tool to determine whether additional investigation is warranted and, if so, how it is to be conducted

· Not intended to develop facts extensively or to serve as a medium for analyzing facts

Responsibility.  The convening authority (CA) is responsible for initiating preliminary inquiries into incidents occurring within, or involving personnel of, the command.

If the incident is major (as defined in JAGMAN, Annex A), then a general officer will take cognizance of the case.

Criminal Investigations.  CA should not normally proceed with a preliminary inquiry if the same incident is under investigation by NCIS, CID, local police, etc., without the concurrence of that agency.  Go through NCIS for concurrence.

The command would still proceed with an investigation in cases where administrative issues are of concern, but only in a manner not interfering with the criminal issues.  

Format
· The CA may conduct a preliminary inquiry personally or through designees.

· No particular format required. 

· CA may choose to document the outcome in writing. 

Time
· Should generally be completed within three (3) working days

· Normally initiated immediately by CA

· Extensions may be granted as necessary

Major Incidents 

If CA concludes that an incident initially considered major does not fit within that definition, then before convening another type of investigation, report that conclusion and its rationale to the next superior in the chain-of-command.

All Other Incidents.  When the CA determines the command option, it will be reported to his immediate superior.

Command Options

Major Incidents.  GCM CA shall convene a court of inquiry.

Other Incidents.  CA shall
· Take no further action

· Conduct a command investigation

· Convene a litigation-report investigation to be conducted under the direction and supervision of a judge advocate

· Conduct a court/board of inquiry, if authorized; otherwise, request such an investigation

Investigation Purpose.  Will generally determine the option taken.

Use a litigation-type report if it will be used to defend against a civil lawsuit. 

If the investigation is of little interest outside the command, then the CA may just wish to document the results of the preliminary inquiry and take no further action.

Not every incident or event warrants an investigation.  Example: CA concludes that further investigation serves no useful purpose.  

Three Types of Administrative Investigations

Command Investigations

Purpose.  Gather, analyze, and record relevant information about an incident or event of primary interest to command authorities.

Most investigations will be of this nature.

When a Command Investigation is Required

· Significant property losses (minor losses may be adequately documented through other means) 

· Where member of naval service incurs a disease or injury that may result in a permanent disability or a physical inability to perform duty for a period exceeding 24 hours (distinguished from a period of hospitalization for evaluation or observation).  Line of duty/misconduct determination must be made

· Death of military personnel (or civilian personnel aboard an activity under military control)

· Aircraft incidents, groundings, flooding, fires, and collisions not determined to be major incidents

Command investigations may not be used to inquire into

· Major incidents

· Incidents resulting in, or likely to result in, claims or litigation

· Incidents with potential for causing significant damage to the environment

If more than one command is involved a single investigation should be conducted.

Method.  Convened in writing.  The convening order

· May direct investigating officer (IO) to seek judge advocate assistance.

· May direct IO to give opinions or recommendations in addition to finding facts.

· Shall specify when the investigative report is due.

· Provides such direction as the CA determines necessary or proper including specifying the format in which the report will be submitted.  (Normally, a letter report supported by enclosures will be specified.)

· May collect evidence by personal interviews, telephone, or correspondence.

· Documented in manner prescribed in convening order

· Does not involve hearings

· May include sworn statements

· Interviews witnesses and reduces their statement to writing prior to interviewing key personnel involved.

Time

· Usually 30 days

· Extensions may be granted as necessary

Action

· CA may treat as an internal report and not forward. 

· If forwarded, then CA shall forward with opinions and recommendations to the general exercising GCM authority over the CA (GCMCA).  Check JAGMAN for special routing instructions (page 2-11).

Review.  If a report is forwarded, the GCMCA must review it.

Litigation-Report Investigations.  Where primary purpose is defense of governmental legal interests.  A litigation-type investigation is convened only after consultation with a judge advocate.  Judge advocate directs and supervises investigation.  Investigation is

· Conducted primarily in anticipation of claims or litigation

· Forwarded to the Judge Advocate General

· May not be used for a major incident, have designated parties, nor involve hearings.

· Convened in writing.

· Shall not contain statements signed by witnesses.

Courts and Boards of Inquiry

· Use a hearing procedure

· Should be reserved for investigation of major incidents or serious or significant events

· Convened by GCMCAs

Principles Applicable to All Administrative Investigations

Convening Orders

Naval Letter Format.  See JAGMAN, Section 0212 for details.  Must

· Recite the specific purposes of the investigation

· Contain explicit instructions about its scope

· Require findings of fact

· Contain directions for complying with the Privacy Act; Article 31, UCMJ; and JAGMAN, Section 0221b, as necessary.

Personnel.  Most will be conducted by a commissioned officer.  However, when the CA considers it appropriate, may use a

· Warrant officer

· Senior enlisted person

· Civilian employee

Proof of Facts/Standards of Proof.  Generally,

· Need not be conducted in accordance with formal rules of evidence applicable to courts-martial.

· Use most effective means of collecting and include any relevant matter that a reasonable person would consider to be believable or authentic.

Standards of Proof

· Preponderance.  Investigation should arrive at findings of fact only if supported by a preponderance of evidence.

· Clear and convincing.  Findings of fact relating to the following must be established by clear and convincing evidence:

· To rebut the presumption that injury was incurred in the line of duty not due to misconduct.

· To rebut the presumption of mental responsibility when the question has been raised by the facts or by the nature of the incident.

· To find that the acts of a deceased service member may have caused harm or loss of life, including the member's own, through intentional acts.

· Inferences.  An investigation may not speculate on the causes of an incident.

· Inferences drawn from evidentiary enclosures or personal observations, however, are permissible.

· Example:  May determine through tangible evidence, the likely chain of events, however, it would, in most cases, be irrelevant and improper to theorize about the thought processes of an individual that resulted in certain courses of conduct.

Witnesses and warnings

· Witnesses not suspected of misconduct or improper performance of duty.

· The table below lists specific warning about witnesses for the three types of investigations.

	Command Investigations
	Litigation-Type Investigations
	Courts and Boards of Inquiry

	· Should ordinarily provide statements in informal interviews

· They may be required to provide recorded testimony under oath

· Oral statements should be reduced to writing and signed by the witness
	· Should be asked probing questions but not, in most cases, be asked to make a written statement or sign a statement

· Instead, the IO should accurately summarize the results of the interview
	· Generally, all testimony is taken under oath in open session.

· Witnesses suspected of an offense, misconduct, or improper performance of duty.  IO should collect relevant information from all other sources before interviewing persons suspected of an offense.  Before interviewing, suspects must be advised of Article 31, UCMJ rights.

· Cautioning witnesses.  May, and should direct witnesses not to discuss their matter until it is resolved.

· Statements regarding origin of disease or injury.  Section 0221b rights must be explained, (right to not make a statement), before questioning an affected member.


· Privacy Act compliance:

· If a witness is asked to supply personal information (defined in JAGMAN, Appendix A-2-a), a Privacy Act statement must be used.

· Practically speaking, use a Privacy Act statement for all witnesses, although requests for information about what a government officer, employee, or member did, observed, or thought while performing official duties does not require a Privacy Act statement.

Investigative Reports.  Typical format is explained in the Appendix A, Preliminary Statement, Findings of Fact, Opinions, Recommendations, Enclosures.

Resources.

· JAGMAN.  Provides information helpful for the conduct and report of investigations

· Consumer Level Supply Manual.  Provides the value of Marine Corps owned property.  This will help you when conducting an investigation for lost or damaged property.

Line of Duty/Misconduct Determination

When Required.  As part of a command investigation, if service member incurs a disease or injury that may result in

· Some possibility of a permanent disability; and/or
· Physical inability to perform duty for a period exceeding 24 hours.

Why Required

· Controls several personnel actions

· Examples:

· "Lost" time

· Disability retirement

· Severance pay

· Enlistment extensions

· Forfeiture of pay

· Medical care entitlements

What Constitutes.  Misconduct/line of duty determination (JAGMAN Sections 0221-0233, 0237)

· Pertains to injuries, not damage to property.

· Misconduct/line of duty determinations are not made in death cases.

· Are not necessarily related to disciplinary action (though the reason for the injury, for example DUI, may be grounds for disciplinary action in appropriate cases.

· Misconduct/line of duty determinations are required when

· The injury results in physical inability to perform duties for a period exceeding 24 hours, excluding hospitalization for evaluation or observation only

· Some permanent disability may result from the injury.

· Misconduct/line of duty determinations affect whether

· A service member is entitled to benefits provided by federal law, e.g., severance pay.

· A service member is separated with disability pay or is entitled to treatment by the VA.

· Hospital time is "lost time."

· A service member loses benefits when injury is incurred due to his or her own misconduct or is not in the line of duty.

Misconduct.  Initial presumption is that the injury is not due to misconduct or is in the line of duty.  Presumption can be overcome only by clear and convincing evidence to the contrary.  The individual always gets the benefit of the doubt.

Misconduct is established showing that the injury was

· Intentionally inflicted (e.g., shooting yourself in the foot or cutting off your trigger finger)

· The result of willful neglect that demonstrates a reckless disregard of the consequences of the conduct involved.  Simple or ordinary negligence, or carelessness, standing alone, does not constitute misconduct.  The fact that the conduct violates law, regulations, or order, or is engaged in while intoxicated, does not, of itself, constitute a basis for a misconduct determination.

An injury is the proximate result, the foreseeable and likely result, of conduct when the conduct is a reasonably foreseeable and direct cause of the injury and without which the injury would not have occurred.  That is, but for the conduct in question, the injury would not have resulted.

Gross negligence is wrongful conduct that constitutes more than simple negligence (the degree of care that a reasonable person would exercise under the same circumstances) or carelessness.  Gross negligence is a reckless disregard for one's own safety or that of others.

The table below lists examples of these criteria

	Criteria
	Examples

	Simple Negligence
	Exceeding the speed limit by 5 miles per hour

	Gross Negligence
	Exceeding the speed limit by 40 miles per hour knowing that you have no brakes

	Proximate Cause
	If the injuries are caused by a meteor falling on the car, the gross negligence involved in driving a car at a high rate of speed without brakes is not the proximate cause of the injures

	Reasonably Foreseeable
	If the injuries are caused by a bridge collapsing underneath the car and a Greyhound bus following the car into the water, the gross negligence involved in driving the car without brakes does not make those injuries reasonably foreseeable


Line of Duty:  A Marine is in the "line of duty" from the moment he or she comes on active duty until discharged, including all periods of authorized leave and liberty, except when the 

· Injury was incurred due to the member's misconduct (see definitions above).

· Member is a deserter.

· Member is absent without leave, and that status materially interferes with the performance of his/her duty (for more that 24 hours).

· Member is confined under a sentence of a general court-martial that included a dishonorable discharge, or he/she is under the sentence of a civilian court for a felony conviction.

The only three possible misconduct/line of duty determinations are that injuries were incurred

· In the line of duty and not due to misconduct."  (Example:  A Marine is injured in an automobile accident through no fault of her own and was in an authorized leave or liberty status.)

· Not in the line of duty and not due to misconduct."  (Example:  A Marine is injured in an automobile accident through no fault of her own but while in a UA status for more than 24 hours.)

· Not in the line of duty and due to the member's own misconduct."  (Example:  A Marine in a desertion status gets shot while attempting armed robbery.)

It is impossible to determine that injuries were "incurred in the line of duty and due to the member's own misconduct", since misconduct is one of the few exceptions to a Marine being "in the line of duty."

The misconduct/line of duty determination is expressed in the OPINION section of the investigative report in injury cases.

How Recorded.  Generally,

· Injuries or disease are presumed to be incurred in the line of duty and not due to misconduct. 

· Each injury or disease requiring LOD/misconduct determinations must be the subject of a preliminary inquiry.

· The details of recording the LOD/misconduct determination are contained in the JAGMAN.

Death Cases

When investigation is required:

· Preliminary inquiry should be conducted into the death of a member of the naval service or of a civilian aboard a place under naval control. 

· The CA then determines which option to follow.  Normally, a command investigation would be appropriate.

No investigation is required if preliminary inquiry shows the death was the result of

· A previously known medical condition, and the adequacy of medical care is not reasonably in issue.

· Enemy action (unless unclear such as in "friendly fire" incidents).

Limited investigation if preliminary inquiry shows

· The death occurred

· At a location in the U.S., but not under military control.

· While the member was off-duty.

· The circumstances of the death had no discernible nexus to the naval service.  (Then the command shall obtain the civilian authorities’ results of the investigation of the incident and maintain the results as an internal report.)

LOD/Misconduct Determinations.  In death cases,

· Report shall not contain any opinion concerning LOD.

· Misconduct shall not be attributed to a deceased service member.

APPENDIX A

PRELIMINARY STATEMENT, FINDINGS OF FACT, OPINIONS, RECOMMENDATIONS, ENCLOSURES

Sample Command Investigation Convening Order

Ser 

Info

Date

From: Commanding Officer, Headquarters Battalion, Marine Corps Base, 

 Camp Pendleton, CA

To: 
 Captain, ______________________________________, USMC

Subj: COMMAND INVESTIGATION OF THE FIRE THAT OCCURRED AT _ ON

__ AUGUST 200_

Ref: (a) JAG Manual

1.  This appoints you, per chapter II of reference (a), to inquire into the facts and circumstances surrounding the fire that occurred at __________ on __ August 19__.

2.  Investigate the cause of the fire, resulting injuries and damages, and any fault, neglect, or responsibility therefore, and recommend appropriate administrative or disciplinary action. Report your findings of fact, opinions, and recommendations in letter form by __ September 19__, unless an extension of time is granted. If you have not previously done so, read chapter II of reference (a) in its entirety before beginning your investigation.

3.  You may seek legal advice from _________________ during the course of your investigation.

4.  By copy of this appointing order, Commanding Officer, Headquarters Company, is directed to furnish necessary clerical assistance.

____________________________

Colonel, U.S. Marine Corps

Copy to:

CG, MCB CamPen, CA

CO, HQCo, HQBn, MCB, CamPen, CA

Sample Command Investigation Report

From: Captain ____________, USMC

To: 
Commanding Officer, Headquarters Battalion, Marine Corps Base, Camp Pendleton, CA

Subj: SAME AS SUBJECT ON CONVENING ORDER

(2) Summary (or verbatim) of sworn (or unsworn) testimony of _______ (a witness)

(3) Summary (or verbatim) of sworn (or unsworn) testimony of________ (a witness)


(4) Statement of _, signed by witness


(5) Description of (evidence found at scene of the accident)


(6) Photograph of depicting
NOTE: Testimony of each witness, observations of the investigator, photographs, diagrams, and suitable reproductions of tangible evidence should be listed and attached as enclosures to the investigative report. The location of all original evidence, such as logs, charts, tangible items, and so forth, and the name and phone number of the official responsible for its safekeeping must be stated in the report, either on each enclosure or in the preliminary statement.

Preliminary Statement

1. Paragraph 1 of an investigative report must contain information in the form of a "preliminary statement." Contents may require continuation in one or more additional paragraphs. In general, see section 0217(c) for required contents. Where applicable, an investigating officer should indicate the name and organization of any judge advocate consulted. Extensions of time to complete the report should be noted here. Also state in appropriate cases that the matter was first referred to NCIS and NCIS expressed no objection to proceeding with the investigation.

Findings of Fact

1. ____________________________________________   [encls (_), (_)]

2. ____________________________________________   [encls (_), (_)]

3. ____________________________________________
  [encl (_)]

Note: Findings of fact constitute an investigating officer's description of details of events based on evidence. Findings must be as specific as possible about time, places, and persons involved. Each fact may be made a separate finding. An investigating officer may determine the most effective presentation for a particular case. Each fact must be supported by testimony of a witness, statement of the investigating officer, documentary evidence, or tangible (real) evidence attached to the investigative report as an enclosure. Each finding of fact should reference each enclosure that supports it.

Opinions

1. ________________________________________  [FF (_)]

2. ________________________________________  [FF (_)]

3. ________________________________________  [FF (_)]

Note: An opinion is a reasonable evaluation, reference, or conclusion based on facts found. Each opinion must be supported by findings of fact. Determination of line of duty and misconduct is properly stated as an opinion.  

Recommendations

1. __________________________________________________

2. __________________________________________________

3. __________________________________________________

Note: If an investigating officer recommends trial by court-martial, a charge sheet drafted by the investigating officer may be prepared and submitted to the convening authority with the investigative report. See R.C.M. 307, MCM, 1984. The charge sheet should not be signed; i.e., charges should not be preferred since preferral starts the "speedy trial clock" running. Before preferring charges, the local legal service office or staff judge advocate should be consulted. Unless specifically directed by proper authority, an investigating officer must not notify an accused of charges. Notification is the responsibility of the commanding officer of an accused. See R.C.M. 308 and 707, MCM, 1984. If a punitive letter of reprimand or admonition is recommended, a draft of the recommended letter must be prepared and forwarded with the investigative report. Proposed nonpunitive letters of caution must not be forwarded with the report. See section 0218.

_____________________________________

(SIGNATURE OF INVESTIGATING OFFICER)

Encl: (1) Appointing order and modifications thereto

(if any were issued)
Sample Documentation of Preliminary Inquiry

(Date)

From: (Name and rank of individual conducting preliminary inquiry

To: 
(Title of authority ordering preliminary inquiry)

Subj: PRELIMINARY INQUIRY INTO (DESCRIPTION OF INCIDENT)

Ref: (a) JAGMAN Section 0204

1. This reports completion of the preliminary inquiry conducted in accordance with reference (a) into (description of incident).

2. Personnel contacted: (List individuals with name, rank, title, unit, and telephone number).

3. Materials reviewed: (List documents, objects, materials, tangibles reviewed, and, if of probable evidentiary value, where stored together with name of responsible individual and that person's phone number).

4. Summary of findings: (summary should not extend beyond one paragraph and should summarize both what is known and unknown about the event in question).

5. Recommendation: (Choose one: consult a judge advocate; no further investigation warranted; command investigation; litigation-report investigation; board of inquiry; or court of inquiry).

____________________________

Name, rank, unit, telephone

_________________________________________________________________

FIRST ENDORSEMENT

________Concur with recommendation

________Other: ___________________________________________________

___________________________________________________

____________________________

Name, rank, unit, telephone

(Note: attachments may be added to the report as desired.)


1
December 2002

12
December 2002

